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Pur pose and Scope

To advise State agenci es and appeal authorities of the interpretation
of the phrase "new work" for the purpose of applying the prevailing wage
and conditions-of-work standard in section 3304(a)(5)(B) of the Federa
Unenpl oyment Tax Act, particularly in relation to an offer of work nade by
an enployer for whomthe individual is working at the tine the offer is
nmade.

This letter is pronpted prinarily by a current problemarising froma
nunber of recent cases in which findings were not nade with respect to the
prevailing wages, hours, or other conditions of the work, because appar-
ently it was not considered that "new work" was invol ved.

Federal Statutory Provision |Involved

Section 3304(a)(5) of the Federal Unenploynent Tax Act, the so-called
| abor standards provision, requires State unenploynent insurance |aws, as
a condition of approval for tax credit, to provide that:

"conpensation shall not be denied in such State to any
otherwi se eligible individual for refusing to accept
new work under any of the follow ng conditions:

* * * * *

"(B) If the wages, hours, or other conditions of the work
offered are substantially |less favorable to the individua
than those prevailing for simlar work in the locality;"



Legi sl ative History

The prevailing wage and conditions-of-work standard, originally in
section 903(a)(5)(B) of the Social Security Act and since 1939 in section
3304(a) (5)(B) of the Federal Unenployment Tax Act applies only to offers
of "new work.”1/ The hearings before Congressional comittees and the
reports of these committees furnish little aid in construing the term 2/
The Congressi onal debates, however, clearly indicate that the |abor stan-
dards provision was included in the bill for the protection of workers. 3/
The objectives of the provision are clearly set forth by the Director of
the Conmittee on Econonic Security, which prepared the |egislation

". . . conpensation cannot be denied if the wages, hours
or other conditions of work offered are substantially

| ess favorable to the enpl oyee than those prevailing for
simlar work in the locality. The enployee cannot | ose
hi s conpensation rights because he refuses to accept
substandard work. That does not nean that he cannot be
required to accept work other than that in which he has
been engaged; but if the conditions are such that they
are substandard, that they are | ower than those prevailing
for similar work in the locality, the enpl oyee cannot be
deni ed conpensation. "4/

It is plain that the purpose of section 3304(a)(5)(B) is to prevent the tax
credit from being available in support of State unenpl oynent conpensation

| aws which are used, anong other things, to depress wage rates or other work-
ing conditions to a point substantially bel ow those prevailing for simlar
work in the locality. The provision, therefore, requires a |iberal construc-
tion in order to carry out the Congressional intent and the public policy
enbodi ed therein. Interpretation is required, for the term"new work" is by
no nmeans unanbi guous. But any anbiguity should be resolved in the |ight of
such intent and public policy.

1/ Many State |laws extend its application by specifying that "no work shal
be deened suitable" which fails to satisfy the standard.

2/ The Report of the Commttee on Ways and Means on the Social Security Bil
(H- R 7260), House Report No. 615, 74th Cong., 1st Session, page 35, uses
the term"new job" and this is copied in the Report of the Senate
Conmittee on Finance, Senate Report No. 628, 74th Cong., 1st Session
page 47, but the term"new job" is itself anmbiguous and there is no indi-
cation that it was used by either committee in a narrow or exclusive
sense.

3/ See statenent of Senator Harrison, Congressional Record, Vol. 79, p.9271

4/ HEARI NGS BEFORE THE COWM TTEE OF WAYS AND MEANS, HOUSE OF REPRESENTATI VES,
74th Cong., 1st Sess., on H R 4120, pp. 137-38.



Interpretati on of "New WrKk"

For the purpose of applying the prevailing conditions-of-work standard
in section 3304(a)(5)(B) of the Federal Unenployment Tax Act, an offer of
new work includes (1) an offer of work to an unenpl oyed individual by an
enpl oyer with whom he has never had a contract of enploynent; (2) an offer
of re-enploynent to an unenployed individual by his last (or any other)
enpl oyer with whom he does not have a contract of enploynent at the time the
offer is made; and (3) an offer by an individual’s present enployer of (a)
different duties fromthose he has agreed to performin his existing contract
of enploynent, or (b) different terns or conditions of enploynent fromthose
in his existing contract.5/

This definition makes the determ nati on of whether an offer is of "new
wor k" depend on whether the offer is of a new contract of enploynent. This
we believe is sound.

Al'l work is perfornmed under a contract of enploynent between a worker
and his enployer. The contract describes the duties the parties have agreed
the worker is to perform and the terns and conditions under which the worker
is to performthem |If the duties, terns, or conditions of the work offered
by an enpl oyer are covered by an existing contract between himand the worker,
the offer is not of newwork. On the other hand, if the duties, terms, or
conditions of the work offered by an enpl oyer are not covered by an existing
contract between himand the worker, the offer is of a new contract of enploy-
nent and is, therefore, new work.

It is not difficult to agree that "new work" clearly includes an offer
of work to an unenpl oyed i ndividual by an enployer with whom he has never had
a contract of enploynent; that is, an enployer for whom he has never worked
before. |If the worker has never had a contract of enploynent with the offer-
i ng enployer, the fact-finding and the application of the test are sinple.

But if the phrase "new work" were limted to work with an enpl oyer for
whom t he i ndividual has never worked, it is plain that the purpose of section
3304(a)(5)(B) would be largely nullified. It can make no difference, insofar
as that purpose is concerned, that the unenpl oyed worker is offered re-enploy-
ment by his forner enployer rather than enploynent by one in whose enploy he

5/ The "group attachnent" concept is outside the scope of this letter
"Group attachnment" arises under the provisions of an industry-w de
col l ective bargai ni ng agreenent between a group of workers and a group
of enpl oyers whereby workers cannot be hired directly by individua
enpl oyers but are referred to enployers by a hiring hall on a rotationa
basi s and under which each worker has a legally enforceable right to his
equal share of the avail able work with such enployers. See Matson Terni -
nals Inc. v. California Enploynment Conmmi ssion, 151 P. 2d 202, discussed
in the Secretary's decision with respect to Washi ngton dat ed Decenber 28,
1949, and the Secretary's decision in the California conformty case.
Benefit Series, FSLS 315.05. 1.
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has never been. It can nake no difference either in the application of the
test. The question is whether the offer of re-enploynent is an offer of a
new contract of enployment. |If the worker quit his job with the enpl oyer

or was discharged or laid off indefinitely, the existing contract of enploy-
ment was thereby termnated. An indefinite layoff, that is, a layoff for

an indefinite period with no fixed or determ ned date of recall, is the

equi val ent of a discharge. The existence of a seniority right to recal

does not continue the contract of enploynent beyond the date of |ayoff. Such
a seniority right is the worker's right; it does not obligate the worker to
accept the recall and does not require the enployer to recall the worker. It
only requires the enployer to offer work to the holder of the right, before
offering it to individuals with | ess seniority.

Any offer nmade after the ternmnation is of a new contract of enploynent,
whet her the duties offered to the worker are the same or different fromthose
he had perfornmed under his prior contract, or are under the sane or different
terns or conditions fromthose which governed his |ast enploynent. There is
not, however, a ternination of the existing contract when the worker is given
a vacation, with or without pay, or a short-termlayoff for a definite period.
When the job offer is froman enployer for whomthe individual had previously
wor ked, inquiry nust be nade as to whether the contract with the enployer was
term nated, and if so, how?

Al though it has been nore difficult for sone to see, the situation is no
di fferent when an individual's present enployer tells himthat he nust either
accept a transfer to other duties or a change in the terns and conditions of
his enpl oynent, or lose his job. Applying the test, it is clear that an at-
tenpted change in the duties, terns, or conditions of the work, not authorized
by the existing enployment contract, is in effect a term nation of the ex-
isting contract and the offer of a new contract. Not only is this a sound
application of legal principles, but it is thoroughly in harnmony with the
under | yi ng purpose of the prevailing conditions of work provision. That
purpose would be largely frustrated if benefits were denied for unenpl oyment
resulting fromthe worker's refusal to submt to a change in working condi -
tions which woul d cause these conditions to be substantially |ess favorable
to a clainant than those prevailing for simlar work in the locality. The
deni al of benefits in such circunmstances would tend to depress wages and
wor ki ng conditions just as much as a denial of benefits for a refusal by an
unenpl oyed worker to accept work under substandard conditions. |f a proposed
change in the duties, terns, or conditions-of-work not authorized by the ex-
i sting enploynent contract were not "new work," prevailing wage and condi -
tions-of -work standard could be substantially inpaired by enployers who hired
workers at prevailing wages and conditions, and thereafter reduced the wages
or changed the conditions, thereby depriving workers of the protection in-
tended to be given themby the prevailing wage and conditions-of -work stan-
dard. The terns of the existing contract, so inportant in this situation
are questions of fact to be ascertained as are other questions of fact.



The followi ng are exanples of offers of new work by the enpl oyer for whomthe
i ndividual is working at the tine of the offer:

a. A worker enployed as a carpenter is offered work as a carpenter’s
hel per as an alternative to a |layoff.

b. A bookkeeper is transferred to a job as a typist.

c. The hours of work of a factory worker enployed for an 8-hour day
are changed to 10 hours a day.

d. A worker enployed with substantial fringe benefits is inforned
that he will no |onger receive such benefits.

e. A worker enployed at a wage of $3 an hour is inforned that he wll
thereafter receive only $2 an hour

In each of these cases either the offered duties are not those which the worker
is to performfor the enployer under his existing contract of enploynent, or the
of fered conditions are different fromthose provided in the existing contract.

Appl ving the Prevailing Conditions-of-Wrk Standard

The prevailing wage and conditions-of-work standard does not require a clains
deputy or a hearing officer to inquire into prevailing wages, hours, or working
conditions in every case of refusal of new work, or to deternmine in every such case
i n which he denies benefits whether the wages, hours, or other conditions of offered
wor k are substandard. This would be unnecessarily burdensone. However, a determ na-
tion must be made as to prevailing conditions of work when (1) the claimant specifi -
cally raises the issue, (2) the claimant objects on any ground to the suitability of
wages, hours, or other offered conditions, or (3) facts appear at any stage of the
adm ni strative proceedi ngs which put the agency or hearing officer on notice that
t he wages, hours, or other conditions of offered work m ght be substantially |ess
favorable to the claimant than those prevailing for simlar work in the locality.

State agency determ nations and decisions at all |evels of adjudication nust
refl ect the State agency's consideration of prevailing conditions of work factors
when pertinent. |n particular, referees' decisions as to benefit clains nust

contain, in cases where issues arise as indicated above, appropriate findings of
fact and conclusions of law with respect to the prevailing conditions-of-work
standard. This is so whether the State ultimately determ nes the worker's right
to benefits under the refusal-of-work provision of the State | aw or sone ot her
provi sion, as, for exanple, under the voluntary quit provision. Since the Federa
law requires, for conformity, that State |laws include a provision prohibiting
deni al of benefits for refusal of new work where the conditions of the offered work
are substantially |less favorable to the individual than the conditions prevailing
for simlar work, there cannot be, under the State |law, a denial in such circum
stances regardl ess of the provision of State |aw under which the ultinate deter-
mnation i s nmade.



In applying the | abor standards, the State agency nust determ ne first whether
the offered work is "new work." If it is "new work” a determi nation nust be nade
as to (1) what is sinmlar work to the offered work, and (2) what are the prevailing
wages, hours, or other conditions for simlar work in the locality, and (3) whether
the offered work is substantially |less favorable to the particular clainmnt than
the prevailing wages, hours, or other conditions. The key words and phrases in this

standard ("simlar work," “locality,” "substantially |ess favorable to the individual,”

and "wages, hours, and other conditions of work”) are discussed in detail in the
Bureau' s statement, _Principles Underlying the Prevailing Conditions of Wrk Standard,
Benefit Series, Septenber 1950, 1-BP-1, BSSU (originally issued January 6, 1947 as
Unenpl oyment Conpensation Program Letter No. 130).

Pl ease bring this letter to the attention of State agency and Appeal Board
personnel engaged in benefit claimadjudication at all |evels.
RESCI SSI ONS:  None
Sincerely yours,
/s/ Robert C. Goodw n

Robert C. Goodw n
Adni ni strator



